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MO DAU

1. Tinh cép thiét ciia viéc nghién ctru dé tai

Trach nhiém boi thudng thiét hai cia thuong nhan do hang hoa c6 khuyét
tat gdy ra con dugc goi 1a trach nhiém san pham (Product liability). Vé&i cach
hiéu ndy, trach nhiém bdi thuong thiét hai cua thwong nhan do hang hoa co
khuyét tat gay ra dugc xem la mot loai trach nhi€ém dan sy budc ngudi co trach
nhiém phai bdi thuong nhimng thiét hai ma nguoi khac phai ganh chiu dya trén
nhiing co s¢ phat sinh trach nhi¢m da dugc phép luat quy dinh.

Trach nhiém boi thuong thiét hai cta thuong nhan do hang hoa c6 khuyét
tat gy ra duoc hinh thanh va ap dung dau tién & My vao dau thé ky XX. Nam
1916, vu viéc Macpherson ki¢n cong ty Motor Buick da trd thanh an 1€ c6 tinh
dinh huéng khi xac dinh ring viéc khong c6 quan hé hop ddng khong phai 1a co
so dé loai trir trach nhiém cta cac doanh nghiép khi san pham cua ho duoc san
xuat mot cach bat can. Tur nhirng nam 1930 dén nhitng nam 1960, cac luat gia tai
M§ da dua ra nhimg quan diém vé viéc ap dung trach nhiém cta doanh nghiép
d6i v6i san pham ma khong can dya vao 16i ciia nha san xuat hay con goi 1a
trach nhiém san pham nghiém ngat (Strict liability). Vao nim 1963, trong vu
viéc Greenman kién Yuba Power Products, cac Tham phan ctia Toa an tbi cao
California di khing dinh va hoan thién thém cac luan diém vé quy tic trach
nhiém nghiém ngit d6i voi cac san pham co khiém khuyét. Nam 1965, Vién
Luat Hoa Ky (American Law Institute) ban hanh Bo phap dién “Restatement 2™
of Torts” dd dua ra nhitng quy dinh vé trach nhiém ddi voi nhimg san pham co
khiém khuyét tai muc 402A. Theo d6, trach nhiém ddi véi san pham khiém
khuyét dugc quy dinh “mdt nguroi ban bdt ky mét san phdm nao trong tinh trang
c6 khiém khuyét cé thé gay nguy hiém cao nguwoi sir dung hodc cho khéch hang,
hodc cho tai san cua ho sé phai chiu trach nhiém doi voi nhitng thiét hai vé thé
chat xdy ra doi véi nguoi sir dung hodc khdch hang hay tai san cia ho. Trong

mot thoi gian ngan, quy tac vé trach nhiém nghiém ngit da lan ra khip nudc My
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va vao ndm 2003, nd di trd thanh luit cua phan 16n cac bang ctia My va duoc
hinh thanh tai cac qudc gia khac trén thé gidi nhu & Chau Au (Lién minh chau
Au, cac nude thanh vién), & chau A (Nhat Ban, Han Quéc, Trung Quéc, Thai
Lan,.... Su phat trién cua ché dinh nay la mot budce tién cta phap luat & nhiéu
nude trong viée kiém soat cac doanh nghiép san xuat, cung ng san pham vi loi
ich ctia ngudi tiéu ding va cong dong. Viée thira nhan va quy dinh ché dinh bdi
thuong thiét hai cta thuong nhan do san pham c6 khuyét tat vira giup bao vé
quyén loi cho ngudi tiéu dung, vira thic ddy cac nha san xuat, cung Gmg san
pham tao ra cdc san pham an toan hon, c6 chit luong cao hon thong qua viéc
rang budc trach nhiém cua ho.

Trong nhimg nim qua, Viét Nam ciing di danh nhiéu sy quan tdm dén
quyén loi ctia ngudi tiéu dung. Ché dinh bdi thuong thiét hai cua thuong nhan
do hang héa c6 khuyét tat xuat hién dau tién trong Phap 1énh bao vé quyén loi
nguoi tiéu dung nam 1999. Sau d6, duoc tiép tuc ghi nhan trong cic vin ban
phap luat khac nhu Bo Luat dan sy nam 2005, Luat chét luong san phrflm, hang
hoa nam 2007, Luat bao vé quyén lo1 nguoi tiéu dung nam 2010, Bo Luat dan su
2015. Tuy nhién, so vdi cadc nudc trach nhiém boi thuong thiét hai cia thuong
nhan do hang hoéa co khuyét tat & Viét Nam van con 1a mot ché dinh tuong ddi
moi. Hé thong phap luat diéu chinh trach nhiém boi thuong thiét hai ciia thuong
nhan do hang hoa c6 khuyét tat cua Viét Nam hi¢n nay van con thiéu, chua rd
rang, khong thé hién day du ban chét caa ché dinh ciing nhu con quy dinh rai réc
& nhiéu vin ban phap luat, thiéu tinh dong bd giy khoé khin cho qua trinh 4p
dung. V& thyc thién thuc thi phap luat trach nhiém bdi thuong thiét hai cta
thuong nhan do hang héa c6 khuyét tat van chua dat duoc hiéu qua, qua trinh
thuc hién con khé so sai khong dugc chu trong, quyén lgi cua nguoi tiéu dung
chua duge bao vé mét cach triét dé. Vi vay, viéc nghién clru cac van dé 1y luan
va thuc tién cua phap luat vé trach nhiém boi thuong thiét hai cua thuong nhan
do hang hoa c6 khuyét tat 1a rat can thiét, c6 ¥ nghia 1y luan va thuc tién gop

phan dam bao an toan cho ngudi tiéu dung trong diéu kién thi trudng canh tranh
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hién nay. Chinh vi vay, tdc gid chon van dé “Phap ludt vé trach nhiém boi
thwong thiét hai ciia thuwong nhdn do hang héa cé khuyét tdt dé bdo vé quyén lgi
nguroi tiéu dung”dé lam dé tai luan van cua minh véi hy vong s& gép phan lam
rd hon ché dinh trach nhiém bdi thuong thiét hai ctia thuong nhan do hang hoa
c6 khuyét tat trong phap luat Viét Nam dé tir d6 c6 thé dua ra cac giai phap
nhim hoan thién phép lut diéu chinh van dé nay trong thoi gian t6i.

2. Tinh hinh nghién ciru lién quan dén dé tai

Tai mot s6 qudc gia c6 nén kinh té phat trién thi trach nhiém san pham cua
doanh nghiép dugc coi 1a mdt trong nhiing chu dé dang dugc quan tim va ban
luan. C6 thé thay rang, quan diém chung cta cic nha nghién ctru thé hién trong
cac bai viét déu cho rang, trach nhiém boi thudng thiét hai cua thuong nhan do
hang héa c6 khuyét tat 1a mot trong nhitng cong cu phap 1y quan trong dé bao vé
quyén loi nguoi tiéu dung trong nén kinh té thi truong.

Hién nay, trach nhiém boi thuong thiét hai cua thuong nhan do hang hoa co
khuyét tat mac du da dugc mot sd nha nghién ctru ludt hoc quan tam nhung
trong cac vin ban phap luat cua Viét Nam né van chua duoc st dung nhu mot
thuat ngit phap 1y chinh thtrc. Chinh vi vay, thuc day viéc dau tu nghién ciru sau
hon vé ban chét, dic diém, mé hinh trach nhiém boi thuong thiét hai cua thuong
nhan do hang héa c6 khuyét tat & Viét Nam 1a hét stc can thiét. Tinh hinh
nghién ctru vé ché dinh trach nhiém bdi thuong thi¢t hai cua thuong nhan do
hang hoa c6 khuyét tat & nudc ta dang dan nhan duoc su quan tdm tlr cac nha
nghién clru trong gidi luat hoc. Tuy nhién, cac cong trinh nghién ctru chuyén sau
vé ché dinh trach nhiém boi thuong thiét hai cua thwong nhan do hang hoéa cé
khuyét tat van con la con sb it 6i va da s6 chi 1a cac bai viét nghién ctru budc
dau cha yéu mang tinh khai quat chung, thién vé 1y ludn. Nhung nhiing dé xuét
vé phuong dién t6 chirc thuc thi, nhitng bién phap tac dong vao tim Iy cta nguoi

tiéu dung van con la van d€ bo ngd va chua nhan dugc nhi€u sy quan tam.



3. Muc dich va nhiém vu nghién ciru

3.1. Muc dich nghién ciru

Lu4n vin huéng dén muc dich dé xut giai phap nhiam hoan thién cac quy
dinh cua phap luat vé trach nhiém boi thudng thiét hai cua thuong nhan do hang
hoa co khuyét tat dé bao vé quyén loi ngudi tiéu ding.

3.2. Nhiém vu nghién cuu

Tt tinh hinh, ddi tuong, pham vi va muc dich nghién ctru da néu tac gia xac
dinh nhiing nhiém vu sau:

- Nghién ctru 1am rd nhiing van dé 1y luan co ban nhu khai niém, dic diém
ctia hang hoa c6 khuyét tat; khai niém, dic diém va co sé ap dung trach nhiém
boi thudng thiét hai ctia thuong nhan do hang hoa co khuyét tat dé bao vé quyén
lg1 nguoi ti€u dung.

- Panh gia vé thuc trang phap ludt va thuc tién ap dung quy dinh tréch
nhiém boi thuong thiét hai ciia thwong nhan do hang héa c6 khuyét tat & Viét
Nam hién nay trong viéc bao vé quyén, loi ich cia ngudi tiéu dung lam co so
cho tac gia dé xuat cac giai phap.

4. Poi twong va pham vi nghién ciru

4.1. Péi twong nghién ciru

Luan vin nghién ctru nhitng van dé phap luat vé trach nhiém boi thudng
thiét hai cia thuong nhan do hang hoa c6 khuyét tat dé bao vé quyén loi ngudi
tiéu dung.

4.2. Pham vi nghién ciru

Pham vi noi dung: Trach nhiém boi thuong thi€t hai cua thuong nhan do
hang hoa c6 khuyét tat trong Luat Bao vé quyén loi ngudi tiéu dung nim 2010
va cac Nghi dinh huéng dan thi hanh.

Pham vi khéng gian: Nhitng ndi dung lién quan dén thuc tién ap dung phap

luat, luan van nghién ctru gidi han trong pham vi lanh thd Viét Nam.



Pham vi thoi gian: Khi nghién ctru thuc tién ap dung phap luat vé trach
nhiém boi thuong thiét hai do hang hoa c6 khuyét tat gay ra & Viét Nam, tac gia
chu yéu tap trung vao mdc thoi gian tir nam 2017 dén nam 2021.

5. Phwong phap nghién ciru

5.1. Phwong phap luin nghién ciru

Pé 1am 16 cac van dé nghién ctru, phuong phap luan nghién ciru ciia dé tai
la Chu nghia Méc Lénin vé duy vat bién chiing va duy vat lich st; Tu tuéng HO
Chi Minh va cac quan diém ctia Pang vé nén kinh té thi truong, vé chinh sach
bao vé quyén loi nguoi tiéu dung... 1a kim chi nam cho phuong phéap luan
nghién ctru ciia dé tai luan van.

5.2. Phwong phap nghién ctru

Pé thyc hién dugc dé tai nay tic gia su dung nhiéu phuong phap nghién
ctru khac nhau dé giai quyét timg van dé cu thé trong ndi dung nghién ciru nhu:

Phuong phap lich st chu yéu duge sir dung & Chwong 1 ciia luan van dé
lam 3 bdi canh ra doi va qué trinh phat trién cua ché dinh boi thuong thiét hai
ctia thuong nhan do hang héa c6 khuyét tat.

Phuong phép so sanh dugc sir dung dé danh gia dugc tinh thong nhét cia
ché dinh trach nhiém bdi thudng thiét hai cua thuong nhan do hang héa co
khuyét tat trong cac vin ban phap luat cua Viét Nam trong Chuong 1 cta luan
van.

Phuong phap phan tich, tong hop duoc tac gia chon st dung trong ca hai
chuong cua luin vin dé giai quyét cac van dé vé 1y ludn, 1am rd cac quy dinh
ctia phap luat két hop véi viée tién hanh thu thap thong tin tir nhiéu nguén khac
nhau (nhu séach, bao, tap chi, trang tin dién tu,...) dé 1am co s danh gia cac van
dé lién quan dén thyc trang quy dinh phap luat, thyc tién thi hanh.

6. Nhirng dong gop méi cia luin van

Vé Iy ludn, luan van gop phan hoan thién, bd sung nhitng ndi dung co ban

lién quan dén ché dinh trach nhiém boi thuong thiét hai ctia thuong nhan do



hang hoéa c6 khuyét tat nhu khai niém, dic diém, pham vi ddi tuong diéu chinh,
pham vi chil thé ciia ché dinh nay.

Vé thuc tién, véi nhitng nd1 dung dat duoc vé mat 1y luan luan van cé thé
trang bi nhiing kién thirc co ban vé trach nhiém boi thudng thiét hai ctia thuong
nhan do hang hoa c6 khuyét tat cho ngudi tiéu dung, cac doanh nghiép; cung cap
cho céc co quan nha nudce c6 thim quyén thong tin, tai lidu tham khao trong qua
trinh thuc thi; déng thoi ludn van con c6 thé duogc st dung nhu mot nguén tai
li¢u tham khao cho nguo1 lam cong tac giang day, nghién ctru, hoc tap.

7. Két cau ciia ludn vin

Ngoai phan mo dau, két luan va danh muc tai liéu tham khao, luan van co
két cau gom 03 chuong, bao gom:

Chuong 1: Mot s van dé 1y luan phap luat vé trach nhiém boi thudng thiét
hai ctia thuong nhan do hang hoa c6 khuyét tat dé bao vé quyén loi nguoi tiéu
dung.

Chuong 2: Thyc trang phap luat vé trach nhiém boi thuong thi¢t hai cua
thuong nhan do hang héa c6 khuyét tat dé bao vé quyén loi ngudi tiéu dung va
thyc tién 4p dung ¢ Viét Nam.

Chuong 3: Binh hudng, giai phap hoan thién va nang cao hiéu qua ap dung
phap luat vé trach nhiém boi thuong thiét hai cia thuong nhan do hang hoéa co

khuyét tat dé bao vé quyén loi nguoi tiéu dung.



CHUONG 1
MOT SO VAN PE LY LUAN PHAP LUAT VE TRACH NHIEM BOI
THUONG THIET HAI CUA THUONG NHAN DO HANG HOA cO
KHUYET TAT PE BAO VE QUYEN LOQI NGUOI TIEU DUNG

1.1. Khai quét trach nhiém boi thwong thiét hai cia thwong nhan do
hang hoéa c6 khuyét tat dé biao vé quyén loi ngudi tiéu dung

1.1.1. Khdi niém thwong nhdn

Theo Luat Thuong mai nim 2005 (khoan 1, Piéu 6), Thwong nhdn bao
gom t6 chire kinh té dwoc thanh Idp hop phdp, cd nhén hoat dong thwong mai
mot cach doc lap, thuong xuyén va co dang ky kinh doanh.

1.1.2. Khdi ni¢gm hang héa cé khuyét tit

Theo Khoan 3 Piéu 1 Luat BVQLNTD 2010 quy dinh “Hang héa c6
Khuyét tat 1a hang hoa khong bao dam an toan cho ngudi tiéu dung, c6 kha ning
gay thiét hai cho tinh mang, strc khoe, tai san ciia nguoi tiéu dung, ké ca truong
hop hang hoa d6 dugc san xuat theo diing tiéu chuan hodc quy chuan ky thuat
hién hanh nhung chua phat hién duoc khuyét tat tai thoi diém hang hoa duoc
cung cp cho ngudi tiéu dung”. Hang hoa c6 khuyét tit bao gdbm: Hang hoa san
xuat hang loat c6 khuyét tat phat sinh tir thiét ké k¥ thuat; Hang héa don 1& ¢
khuyét tat phat sinh tir qué trinh san xuét, ché bién, van chuyén, luu gitr; Hang
hoa tiém an nguy co gdy mat an toan trong qua trinh sir dung nhung khong c6
huéng dan, canh béo day du cho NTD.

1.1.3. Khdi ni¢m bdo vé quyén lgi nguoi tidu ding

Theo Khoan 1, Piéu 3, Luat Bao vé quyén loi nguoi tiéu dung 2010
thi nguoi tiéu dung la nguoi mua, nguoi su dung hang hoa, dich vu cho muc
dich tiéu dung, sinh hoat ciia ¢& nhan, gia dinh, t6 chirc.

Piéu 4, Luat Bao vé quyén loi ngudi tiéu dung 2010 khang dinh: “Bdo vé
quyén loi cia nguwoi tiéu dung |1a trach nhiém chung ciia Nha nude va toan xa

hoi”. Nhu vay, voi vai tro, tam quan trong cua nguodi ti€u dung, viéc bao vé
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quyén loi cta ngudi tiéu dung duoc coi 13 trach nhiém chung cia moi c4 nhén,
co quan, to chirc. Trong d6 Nha nudc thong qua cic co quan chirc ning cia
minh cé vai tro quan trong nhat trong vi¢c thuc hién cac hoat dong nham béo vé
quyén loi nguoi tiéu dung

1.1.4. Khdi niém, dic diém va co sé dp dung trdch nhigm boi thuwong
thigt hai ciia thwong nhin do hang héa cé khuyét tit dé bio vé quyén lpi
nguwoi tiéu dung

Tréach nhiém boi thuong thiét hai do hang héa cé khuyét tit gy ra cho
nguoi tiéu ding la nhitng hdu qua bat loi vé mdt vdt chdt ma té chire, cdc nhdn
phdi gdnh chiu do cung cdp hang héa cé khuyét tit gdy ra thiét hai cho nguwoi
tiéu ding, khéng phu thudc vao té chire, cd nhdn dé ¢ 16i hay khéng trong viéc
tao ra hang héa cé khuyét tit.

Trach nhiém boi thuong thiét hai do hang hoa cé khuyét tat co nhirng dac
diém sau:

Thit nhat, trach nhiém bodi thudng thiét hai do hang hoa co khuyét tat 1a mot
loai trach nhi€ém dan sy ma theo d6 mdt nguoi cé trach nhi€ém, nghia vu phai boi
thudng nhitng ton that, thiét hai ma ngudi khac phai ganh chiu dua trén nhing
co s& lam phat sinh trach nhi¢m, nghia vu do.

Thit hai, Chil thé c6 quyén yéu ciu trach nhiém boi thudng thiét hai do
hang hoa c6 khuyét tat theo dinh nghia trén 13 ngudi tiéu dung hang hoa cé
khuyét tat du ho c6 hay khong c6 sy thoa thudn voi cac chu thé trong chudi cung
rmg san pham ciing déu c6 quyén yéu cau doi boi thuong cho nhimg thiét hai ma
hang hoa co khuyét tat gay ra cho ho.

Thir ba, chu thé chiu trach nhiém boi thudng thiét hai do hang hoa c6
khuyét tat 1a mot cha thé nhat dinh tham gia vao quy trinh dua mot hang hoa,
san pham dén tay ngudi tiéu dung va chu thé d6 c6 thé c6 mbi lién hé truc tiép
hoic khong c6 méi lién hé truc tiép voi nguoi tiéu dung.

Thir tr, co s& dé xac dinh trach nhiém bdi thudong thiét hai do hang hoa co

khuyét tat phat sinh trén thuc té 1a viéc c6 ton tai hang hoa, san phém khiém
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khuyét, khuyét tat va khiém khuyét, khuyét tat d6 13 nguyén nhan gy ra nhiing
thiét hai cho nguoi tiéu dung khi st dung no.

Co so dé xéac dinh trach nhiém boi thuong thiét hai do hang hoa co khuyét
tat bao gém su ton tai khiém khuyét, khuyét tat ciia hang hoda, san phém, thiét
hai xdy ra trén thuc té va mdi quan hé nhan qua giira thiét hai voi khiém khuyét,
khuyét tat cia hang hoéa, san phém. Trach nhiém boi thuong thiét hai duoc ap
dung khi thoa méin bdn cin ctr ap dung sau: C6 hanh vi vi pham; C6 thiét hai
thuc té xay ra; Co mbi quan h¢ nhan qua gitra hanh vi vi pham va thiét hai thuc
té xay ra va C6 13i.

1.2. Khai quat phap luit vé trach nhiém bdi thwong thiét hai cia
thwong nhan do hang héa c6 khuyét tat dé bio vé quyén loi ngudi tiéu dung

1.2.1. Khdi ni¢gm phdp ludt vé trach nhi¢m béi thwong thiét hai ciia
thirong nhén do hang héa cé khuyét tit

Khai niém phap luat vé trach nhiém boi thuong thiét hai cua thuong nhan
do hang hoa c6 khuyét tat nhu sau:

Phdp ludt vé trach nhiém boi thuong thiét hai ciia thwong nhin do hdang
héa cé khuyét it la tdp hop quy pham phdp ludt theo dé t6 chirc, cd nhéan hoat
dong kinh doanh hang hod cé trach nhiém béi thuong thiét hai do hang hod ¢
khuyét tat do minh cung cdp gdy thiét hai dén tinh mang, sirc khoé, tai san cia
ngueoi tiéu ding ké ca khi ho khong biét hay khéng cé 16i trong viéc phat sinh
khuyét tit.

1.2.2. Nji dung phdp ludt vé trach nhiém boéi thwong thigt hai ciia
thiwong nhén do hang héa cé khuyét tit dé bao vé quyén loi nguoi tiéu ding

T chirc, ca nhan kinh doanh hang hoa c6 trach nhiém boi thuong thiét hai
trong truong hop hang héa cé khuyét tit do minh cung cap gy thiét hai dén tinh
mang, stc khoe, tai san ctia nguoi ti€u dung, ké ca khi t6 chutrc, ca nhan dé
khong biét hoic khong c6 10i trong viéc phat sinh khuyét tat, trir truong hop
mién trach nhiém duoc quy dinh tai Diéu 24 cua Luat Bao vé quyén lo1 nguoi

tiéu dung nam 2010. To chire, c4 nhan kinh doanh hang héa & day duoc hiéu bao

9



gém: TH chirc, c4 nhan san xudt hang hoa; T6 chirc, ca nhan nhip khau hang
héa; TH chirc, ca nhan ge“'m tén thuong mai 1én hang hoa hoac st dung nhan hiéu,
chi dan thuong mai cho phép nhan biét d6 1a td chiic, cA nhan san xuit, nhap
khau hang hoa; T6 chtc, ca nhan truc tiép cung cip hang hoa c6 khuyét tat cho
nguoi tiéu dung trong trudng hop khong xac dinh duoc to chirc, ca nhan cé trach
nhiém bdi thuong thi¢t hai quy dinh. Bén canh do, Piéu 23 cua Luit Bao vé
quyén loi ngudi tiéu dung nam 2010 ciing quy dinh viéc bdi thuong thiét hai
dugc thuc hién theo quy dinh ctia phap luat vé dan su.

Tiéu két chwong 1
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CHUONG 2
THUC TRANG PHAP LUAT VE TRACH NHIEM BOI THUONG
THIET HAI CUA THUONG NHAN DO HANG HOA CO KHUYET TAT
PE BAO VE QUYEN LQI NGUOI TIEU DUNG VA THUC TIEN
AP DUNG TAI VIET NAM

2.1. Thyc trang phap luit vé trach nhiém boi thwong thiét hai ciia
thwong nhéin do hang hoéa c6 khuyét tat dé biao vé quyén loi ngudi tiéu dung

2.1.1. Quy dinh ciia phdp lugt vé trach nhiém béi thwong thiét hai ciia
thiwrong nhén do hang héa cé khuyét tt

a) Quy dinh vé hang héa khuyét tat

Khoan 3 Piéu 3 Luat BVQLNTD nam 2010 d3 quy dinh khai niém vé hang
hoa c6 khuyét tat, theo 46, “hang héa cé khuyét tdt la hang héa khéng bao dam
an toan cho nguoi tieu dung, co kha nang gay thiét hai cho tinh mang, suc khoe,
tai san ciia ngueoi tiéu ding, ké cd truong hop hang héa dé dwoe san xudt theo
diing tiéu chudn hodc quy chudn ky thudt hién hanh nhung chira phdt hién dwoc
khuyét tdt tai thoi diém hang héa dwoce cung cdp cho nguoi tiéu ding, bao gom:
Hang héa san xudt hang loat cé khuyét tit phat sinh tir thiét ké ky thudt; Hang
héa don 1é c6 khuyét tat phdt sinh tiv qud trinh san xudt, ché bién, van chuyén,
e giit; Hang héa tiém an nguy co gdy mdt an toan trong qud trinh sir dung
nhung khéng cé huéng dan, canh bdo day dii cho nguwoi tiéu ding.”

b) Quy dinh vé cac chil thé trong phap luat trach nhiém boi thuong thiét hai
do hang hoa c6 khuyét tat

Khoan 2 Diéu 23 quy dinh to chuc, ca nhan kinh doanh hang héa c6 trach
nhiém d6i véi hang hoa ctia minh bao gdm: t6 chirc, ca nhan san xuat hang hoa;
td chirc, cac nhan nhap khau hang hoa; td chirc, ca4 nhan gén tén thuong mai 1én
hang héa hodc str dung nhin hiéu, chi dan thuong mai cho phép nhan biét d6 1a
td chirc, c4 nhan san xuét, nhap khau hang hoa; td chirc, ca nhan truc tiép cung

cap hang hoa cho ngudi tiéu dung.
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c¢) Quy dinh vé viéc td chtrc thuce hién trach nhiém cua doanh nghiép ddi
v6i san pham

Co quan c6 vai trd quan trong trong viéc bao vé quyén loi nguoi tiéu ding
la B6 Cong thuong vo1 cac trach nhiém cu thé duoc néu tai Piéu 48 Luat
BVQLNTD nam 2010. Cuc Quan 1y canh tranh 1a co quan giap B0 trudéng Bo
Cong thuong thuc hién quan 1y nha nudc vé bao vé quyén loi ngudi tiéu dung.
Ngoai ra, UBND cac cap ciing c6 trach nhiém bao vé quyén loi ngudi tiéu ding
trong pham vi dia phuong minh quan 1y.

d) Cac quy dinh vé giai quyét tranh chdp va xt Iy hanh vi vi pham trach
nhiém ctia doanh nghiép déi voi san pham

Khi phat sinh tranh chdp, Luat BVQLNTD niam 2010 va Nghi dinh
99/2011/ND-CP quy dinh c6 thé giai quyét thong qua cac phuong thirc thuong
luong, hoa giai, trong tai hoac toa an.

Theo quy dinh tai Diéu 11 Luat BVQLNTD nam 2010, cac cd nhén, to
chtrc vi pham phép ludt vé bao vé quyén loi ngudi tiéu dung thi tly theo tinh
chat, mac do vi pham ma bi xtr phat vi pham hanh chinh, bi truy ctru trach
nhiém hinh su, néu gay thiét hai thi phai boi thuong theo quy dinh cuia phap luat.

2.1.2. Danh gia thuc trang phap ludt

* Uu diém

Thir nhat, BLDS nam 2005 1a luat chung, Luat BVQLNTD Ia luét chuyén
nganh vé trach nhiém BTTH do hang hoa c6 khuyét tatgay ra cho NTD.

Thir hai, phap luat hién hanh quy dinh vé trach nhiém BTHH do hang hoa
co khuyét tat gay ra cho NTD la mot loai trach nhiém dan sy dic biét, khong
phu thudc vao yéu t 15i cua to chire, ca nhan san xuat, kinh doanh hang hoa.

Thir ba, cac quy dinh vé trach nhiém BTTH do hang hoa c6 khuyét tat giy
ra cho NTD trong hé théng phap luat Viét Nam 1a co s& phap 1y dé phan biét
voi céac loai trach nhiém khac cua to chiic, ca nhan san xuat, kinh doanh hang

hoa d6i voi hang hoa da cung cap cho NTD.
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* Ton tai, han ché

Luat BVQLNTD nam 2010 quy dinh chung chung, khong rd rang vé d6i
tugng 4p dung trach nhiém boi thuong thiét hai do hang hoa cé khuyét tat.

Céach quy dinh cta luat hién hanh ciing khong c6 su thong nhat vé dbi
tugng cta trach nhiém boi thuong thiét hai do hang héa c6 khuyét tat.

Luat BVQLNTD nam 2010 méc du c6 dé cdp dén hang héa khiém khuyét
nhung lai thiéu cac quy dinh hudng dan cach thirc xac dinh hang héa khiém
khuyét.

Theo quy dinh cta phap luat Viét Nam, ngudi san xuét phai c6 trach nhiém
bdi thudng khi hang héa c6 khiém khuyét giy ra thiét hai. Tuy nhién, lai khong
quy dinh 18 nguoi san xuat & ddy 1a nguoi san xuét toan b hay nguoi san xuat
mot by phan cAu thanh nén san phém.

Chua quy dinh thoi hiéu khéi kién yéu cau BTTH. Luat BVQLNTD quy
dinh vién dan thoi hiéu khoi kién theo phap luat vé dan su.

Truong hop t6 chirc, c4 nhan di thong bao thu hoi hang hoa c6 khuyét tat
dén NTD trude thoi diém hang hoa giy thiét hai nhung NTD khong mang hang
hoa dén dé nha san xuét sira chita, thay thé hodc doi san pham khac ma van st
dung hang héa c6 khuyét tat. Hodc truong hop t6 chirc, ci nhin san xuét, kinh
doanh hang héa c6 khuyét tat do tuan tha quy dinh bit budc cua co quan
nha nudc co tham quyén.

2.2. Thue tién ap dung phap luit vé trach nhiém boi thwong thiét hai
ciia thwong nhan do hang héa c6 khuyét tit dé bao vé quyén loi nguoi tiéu
dung

2.2.1. Tinh hinh thuc hién trach nhigm béi thuwong thiét hai ciia thwong
nhan do hang hoa cé khuyét tit dé bao vé quyén loi nguwoi tiéu diing

Theo théng ké cua Cuc Quan 1y canh tranh trong linh vuc bao vé quyén loi
nguoi tiéu dung, Tinh cd ndm 2021, Cyc da ghi nhan hon 13.000 cudc goi vdi
nguoi tiéu dung trén da dang céac linh vuc, tang 17,6% so vd1 nam 2020. Trong

d6, Cuc da tiép nhan, tu van va hd trg gidi quyét cho gan 2.600 truong hop
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thong qua goi dién va giri don, thu phan anh, kién nghi cua nguoi tiéu dung; véi
gén 1.300 vu viéc (chiém khoang 50% téng vu viée ma Cuc da tu van, hd tro)
duoc giai quyét qua don, thu phan anh, yéu cau hd tro cua ngudi tiéu dung vé
bao vé quyén loi ngudi tidu dung, giam khoang 12% so véi nim 2020, nhung
tang 122% so voi nam 2019 va 185% so véi nam 2018.

Ciing theo thong ké ctia Cuc Quan 1y canh tranh thi trong 2021, hai thanh
phé 16n nhét ciia ca nudc 1a TP. H6 Chi Minh va Ha Ngi van dan dau ca nudc vé
$6 luong yéu cau, kién nghi, khiéu nai cta nguoi tiéu dung. Cu thé, TP. HO Chi
Minh chiém 34,76%; Ha Noi chiém 22,45%.

2.2.2. Pdnh gid thuc tién thi hanh

Theo nhan dinh cua tac gia, hanh vi vi pham céc quy dinh vé trach nhiém cua
doanh nghiép d6i v6i hang hoa xuat phat tir nhitng nguyén nhan chi yéu sau:

Thir nhat, trong mdi quan hé voi doanh nghiép nguoi tiéu dung thuong 1a
bén yéu thé, kho co co hdi binh dang so véi bén cung tng hang hoa. Kha ning
dé nhan biét khiém khuyét ctia hang hoa 14 rat thap, chi dén khi cac sai pham bi
co quan chirc nang phat hién, phanh phui, nguoi tiéu dung méi biét minh da va
dang dung phai hang hod kém chat lugng.

Thit hai, nhiéu trudng hop ngudi tiéu dung tién hanh khiéu nai, khiéu kién
dé doi quyén loi cho minh nhung lai khong nhan dugc su hop tac tir phia céc
doanh nghiép.

Thit ba, co ché quan 1y phoi hop gitta cac co quan c6 tham quyén con yéu
va ché tai xtr Iy doi voi hanh vi vi pham vé trach nhiém san pham con nhe,
khong du sirc dé ran de.

Thit tw, cac quy dinh vé trach nhiém san pham chua hoan chinh, con dit
nang yéu t 13i trong viéc xac dinh trach nhiém cua ngudi san XUAt, cung ung

hang hoa.

Thir ndm, cong tac tuyén truyén, pho bién, gido duc phap luat con yéu kém.

Tiéu két chwong 2
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CHUONG 3
PINH HUONG, GIAI PHAP HOAN THIEN VA NANG CAO HIEU QUA
AP DUNG PHAP LUAT VE TRACH NHIEM BOI THUONG THIET HAI
CUA THUONG NHAN DO HANG HOA CO KHUYET TAT

3.1. Pinh huwdéng hoan thién phap luat

Can thiét phai tinh dén mot 16 trinh hoan thién phép luat vé trach nhiém boi
thuong thiét hai do hang hoa c6 khuyét tat & Viét Nam thay vi du nhap ngay lap
tlrc toan bd cac quy tic cua trach nhiém san pham.

Sy thiéu vang trong co ché giai quyét boi thuong trach nhiém san pham &
Viét Nam nhimng trudng hop nhu hang hoa di duoc chuyén giao tir cac nha san
xudt; van dé lién d6i boi thudng tir nha san xuat véi cac chu thé khac trong
chudi phan phdi; nha quang cdo co trach nhiém boi thuong san pham néu quéang
c4o sai su that hay khong, nha phan phdi san pham chi phai boi thuong trong
truong hop khong xac dinh duoc nha san xuét...? phap luat Viét Nam nén quy
dinh theo hudng nguoi tiéu dung c6 thé lua chon kién trach nhiém san pham bt
ky ai trong chudi cung cip san pham.

Trén co s& cic nghién ctru ctia minh, tac gia ciing dé xuat mot sb giai phap
nham nang cao hi¢u qua cua ché dinh trach nhiém boi thuong thiét hai do hang
hoa c6 khuyét tat trong thoi gian t6i nhu: giai phap vé phap 1y, giai phap vé t6
chuc thyc thi va gidi phap nang cao nhéan thic nguoi tiéu dung.

3.2. Giai phap hoan thién phap luat

a) Xac dinh mé hinh trach nhiém boi thudng thiét hai do hang hod ¢
khuyét tat ma Viét Nam can xdy dung

Ap dung quan niém trach nhiém nghiém ngat dé xay dung phap luét trach
nhiém cta doanh nghiép d6i véi san pham ¢ Viét Nam 1a phu hop véi nhu cau
v tinh hinh thyc té.

b) Quy dinh vé dbi twong ap dung cua trach nhiém bdi thudng thiét hai do
hang hod c6 khuyét tat
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Nghién ctru mé rong d6i twong cua trach nhiém véi san pham 14 cac bat
dong san, cac loai nong san va mot s6 san phém dich vu.

B sung quy dinh vé san pham, theo d6, san pham 1 két qua cua qua trinh
lao dong, san xuét ton tai dudi dang hiru hinh hodc v6 hinh c6 gia tri va gia tri st
dung phuc vu cho muc dich tiéu dung hodc kinh doanh.

Thay thé thut ngir “hang héa khuyét tdt” bang thuat nglt “sdn phdm
khiém khuyét” dé khong bo sot cac truong hop doanh nghiép phai chiu trach
nhiém san pham.

¢) Quy dinh vé cht thé chiu trach nhiém san pham

Thay thé “T6 chitc, cd nhdn san xudt hang héa” tai diém a, khoan 2 thanh
“Té chirc, c& nhdn san xudt ra mot san phcfm hoan chinh; t6 chirc, cé nhan cung
cdp nguyén liéu hodc mét bg phan cdu thanh cia san pham”.

B6 sung cac chu thé co kha ning chiu trach nhiém san pham nhu “Nguwoi
thit ba tham gia vao qud trinh dwa san phdm dén tay nguoi tiéu ding bao gom:
ngueoi van chuyén, nguoi qudang cdo, nguoi trung gian c¢é chuyén mon va trinh
do hiéu biét nhat dinh vé san phcfm

B6 sung thém quy dinh tai khoan 2 “Cdc 16 chirc, cd nhdn trén cé trach
nhiém lién dci trong viéc béi thwong thiét hai do san phdm c6 khiém khuyét gdy
ra” dé tao diéu kién cho ngudi tiéu dung khi ho c6 yéu cau bdi thuong nhimng
thiét hai ma minh da ganh chiu vi nhimg khiém khuyét ctia san pham gay ra.

d) Quy dinh vé thiét hai duoc boi thudong

B6 sung quy dinh vé bdi thuong thiét hai d6i véi tinh than, danh dy, nhan
phém, uy tin ctia nguoi tiéu dung khi bi thiét hai dé dam bao cho quyén loi cua
ho nhu cach quy dinh cua phép luét dan su.

e) Quy dinh vé mién trach nhiém boi thuong thiét hai do hang hoa c6
khuyét tat

B6 sung CAC trudng hop ma to chiic, ca nhan san xuat kinh doanh dugc
mién trach nhiém boi thudng thiét hai do hang hoa c6 khuyét tat nhu: (i) Nguoi

tiéu dung str dung san pham da hét han sir dung; (i) P4 hét thoi hiéu khiéu nai,
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khai kién theo quy dinh ctia phap luat; (iii) D3 c6 thong bao thu hdi san pham c6
khiém khuyét dén nguoi tiéu dung trude thoi diém gay thiét hai nhung ngudi
tiéu dung van tiép tuc str dung; (iv) San pham c6 khiém khuyét do tuan thu quy
dinh bét budc cua co quan nha nudce c6 tham quyén; (v) Thiét hai phat sinh do
16i ctia nguoi tiéu dung.

f) Nhitng quy dinh lién quan dén viéc giai quyét tranh chip va xir Iy hanh
vi vi pham trach nhiém boi thudng thiét hai do hang hoa co khuyét tat

B sung cac quy dinh vé co ché hd tro tir phia cac co quan nha nudc trong
truong hop ngudi tiéu dung ty minh khiéu nai ti cac to chirc, ca nhin san xuat
kinh doanh dé yéu cau bdi thudng thiét hai. Ngoai ra, ciing can thay doi muc xur
Iy cac hanh vi vi pham vé trach nhiém boi thuong thiét hai do hang hoa co
khuyét tat hién nay.

Nghién ctru dé nang cao muc xtr phat bang tién ciing nhu thém vao céc
hinh thirc xir phat bo sung khac co tinh nghiém khac hon trong viéc xr phat cac
hanh vi vi pham trach nhiém san pham trong thoi gian téi.

3.3. Giai phap nang cao hi¢u qua ap dung phap luat

3.3.1. Gidi phdp nang cao nhdn thirc ngwoi tiéu dung

Chu trong cong tac nang cao nhan thirc ngudi tiéu dung vé ché dinh nay
thong qua cong tac tuyén truyén, pho bién va gido duc phép lut.

Can da dang héa cac hinh thtrc va ndi dung tuyén truyén, phd bién, gido
duc phap luat vé trach nhiém bodi thudng thiét hai do hang hoa c6 khuyét tat.

Céac td chitc, ca nhan kinh doanh nén sir dung loai hinh bao hiém danh
riéng cho hang hoa cua minh.

3.3.2. Gidi phdp vé té chirc thwe hign

Cung cb, kién toan bd may bao vé quyén loi nguoi tiéu ding, nang cao
trinh d9, nang luc thi hanh cua cac co quan quan Iy nha nude, cac té chuc hiép
hoi bao vé ngudi tiéu dung va dic biét 1a ting cuong ddo tao, boi dudng doi ngil

can bo truc tiép thuc hién cong tac bao v¢ quyén lo1 nguoi ti€u dung.
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Ting cudng cong tic kiém tra, gidm sat dé ngin chin hang hoa khiém
khuyét dén tay nguoi tiéu dung va xtr 1y thu hoi kip thoi khi phat hién hang hoé
c6 khiém khuyét dang luu thong trén thi trudng.

Ngoai ra, viéc thiét 1ap, hoan thién co ché phdi hop, két hop gitta cc co
quan quan 1y co lién quan can duoc chi trong dé tranh tinh trang chdng chéo
thAm quyén, dung ddy trach nhiém; ting cudng hoat dong chi dao, hudng dan
chi tiét va thyc thi nghiém cac quy dinh dinh phap luat dé cong tac bao vé quyén
lo1 nguoi tiéu dung co6 hi¢u qua.

Phat huy vai tro cia Hi¢p hoi bao v¢€ nguoi ti€u dung va cac hi¢p hdi nganh
nghé trong viéc bao quyén loi ngudi tiéu dung.

C6 cac bién phap dé nang cao vai trd ciia Toa an trong cong tac bao vé
quyén loi nguoi tiéu dung néi riéng va hiéu qua cua cong tac bao vé ngudi tiéu
dung noi chung.

Xay dung mot mo hinh thong nhat va phu hop dé viéc quan 1y, tiép nhan va
xtr 1y cac vu viée lién quan dén khiéu nai cua ngudi tiéu dung c6 hiéu qua hon,
nham tranh su qua tai va vai trd cta cac co quan quan 1y nha nudc, to churc, hiép
héi bao vé nguoi tiéu dung ciing duge phan bé mot cach hop 1y.

Tiéu két chwong 3
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KET LUAN

Trach nhiém bdi thudng thiét hai do hang hod c6 khuyét tat hay con goi 1a
trach nhiém cta doanh nghiép dbi v6i san pham di duoc hinh thanh va phat trién
tir rat 1au & cic nudc ¢6 nén kinh té phat trién nhu Hoa Ky, Lién minh Chau Au.
Véi qué trinh phat trién 1au dai nhu vdy, tai nhitng nudc ndy da cé rat nhiéu
nhiing bai bao, cong trinh nghi€n ctru ctia cac nha khoa hoc luat ra doi nghién
ctru chuyén sau voi nhiéu khia canh vé trach nhiém boi thuong thiét hai do hang
hoa c6 khuyét tat. Nhitng cong trinh nghién ctru di gép phan xay dung, hoan
thién quy dinh phap luat vé trach nhiém boi thuong thiét hai do hang hoa co
khuyét tat tai cac qubc gia nay ngdy cang phat trién va trd thanh nén tang dinh
huéng cho cac qudc gia khac. Trong khi d6, & Viét Nam, trach nhiém boi
thuong thiét hai do hang hoa c6 khuyét tat van con 1a mot khai niém twong dbi
kha m&i mé. That vay, cac cong trinh nghién ctru mang tinh chat chuyén sau cua
cac nha khoa hoc luat Viét Nam vé trach nhiém bdi thudng thiét hai do hang hoa
c6 khuyét tat van con 1a con s6 qua it 6i, da phan chi dimg lai & cac bai viét
mang tinh khai quat chung chung. Bén canh d6, hé théng phéap luat diéu chinh
trach nhiém bdi thuong thi¢t hai do hang hoa c6 khuyét tat cling méi dugce hinh
thanh mot cach so khai va chua hoan chinh dé phan anh day du ban chat, nhiing
nodi dung co ban cua trach nhiém boi thuong thiét hai do hang hoa co khuyét tat.
Cac quy dinh vé trach nhiém boi thuong thiét hai do hang hoa c6 khuyét tat
trong cac vian ban phap luat van chua day du, rd rang, thiéu tinh hop 1y. Thuc
tién thuc thi phap luat van con nhiéu bt cap va thiéu sot van chua du dé tao nén
hiéu qua nhu mong doi. Pé dé cao trach nhiém cta cac chu thé trong chudi cung
mg hang hoa can phai hoan thién phap luat vé trach nhiém bdi thudng thiét hai
do hang hoa c6 khuyét tat. Do d6, viéc tién hanh dau tu nghién ctru nhimg van
dé 1y luan va thuc tién vé trach nhiém boi thuong thiét hai do hang hod ¢

khuyét tat trong giai doan hién nay c6 y nghia quan trong va rat can thiét.
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No6i dung luan van da thé hién duoc khai quat co s& 1y luan vé hang hoa co
khuyét tat, trach nhiém bdi thuong thiét hai do hang hoa c6 khuyét tat; tac gia
cling dua ra duoc nhitng phan tich, danh gia nhitg vé quy dinh trach nhiém boi
thudng thiét hai do hang hoa c6 khuyét tat trong Luat bao vé quyén loi ngudi
tiéu dung 2010 va cac vin ban phép luat huéng dan, vé thuc trang thuc thi cac
quy dinh trach nhiém bdi thudng thiét hai do hang hod c6 khuyét tat. Trén co sd
do, tac gia da dé xuat mot sd giai phap vé mat phap 1y, t6 chirc thyc thi va nang
cao nhan thirc ngudi tiéu dung nham gép phan vao cong cudc xdy dung, dinh
hinh mé hinh trich nhiém bdi thuong thiét hai do hang hoa c6 khuyét tat phu
hop vé6i diéu kién kinh té - xd hoi cua Viét Nam, qua d6 ciing gop phan nang cao
hiéu qua thuc thi ctia ché dinh trach nhiém boi thuong thiét hai do hang hoa c6
khuyét tat trong thuc tién.

Trén co sO budc dau nghién ctru vé trach nhiém boi thuong thiét hai do
hang hoa c6 khuyét tat trong luan vin nay, trong thoi gian téi, tic gia tiép tuc
mo rong pham vi tim hiéu vé trach nhiém san pham tai mot s6 qudc gia phat
trién dién hinh khac nhu Nhat Ban, Canada, Han Quéc. Pong thoi, tac gia ciing
xac dinh huéng nghién ctru chuyén sau vao ting ndi dung co ban cua ché dinh
trach nhiém boi thuong thiét hai do hang hod c6 khuyét tat nhu: hang hoa khiém
khuyét thuoc d6i tuong diéu chinh cta trach nhiém boi thuong thiét hai do hang
hoa c6 khuyét tat, quan niém vé trach nhiém nghiém ngit, cac chu thé cua trach
nhiém bdi thudng thiét hai do hang hoa c6 khuyét tat, cac truong hop dugc mién
trach nhiém boi thuong thiét hai do hang hoa co khuyét tat. Tac gia hy vong
rang, nhitng nghién ctru cia minh s& tré thanh mot ngudn tai liéu tham khao co y
nghia, c6 thé dong goép mot phan vao qua trinh xay dung va hoan thién phap luat
diéu chinh trach nhiém bdi thuong thiét hai do hang hoa c6 khuyét tat tai Viét

Nam trong thoi gian toi.
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